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Chapter  1 
Introduction 


Formation  of  Panel 

1.1       The  OMELCO  Standing  Panel  on  Constitutional 
Development  was  set  up  on  22  January  1988  by  merging  two  former 
OMELCO  standing  panels  -  Constitutional  Affairs  Panel  and  Basic 
Law  Panel.   The  terms  of  reference  of  the  Panel  are  : 

To  study  and  consider  all  aspects  of  constitutional 
development  in  Hong  Kong  including  the  Basic  Law  and 
to  report  periodically  to  OMELCO  with  recommendations 
as  appropriate.   The  Panel  will  - 

(a)  hear  and  collate  views  regarding  proposals  on 
constitutional  development; 

(b)  monitor  and  review  policies  relating  to 
constitutional  reform  in  Hong  Kong  and  make 
suggestions  to  OMELCO  with  regard  to  the 
improvement  of  these  policies  and  their 
implementation ; 

(c)  research  into  the  constitutional  developments 
and  government  structures  in  relevant 
territories,  as  appropriate; 

(d)  study  all  aspects  of  the  Basic  Law  and  liaise 
and  coordinate  with  other  OMELCO  Standing  Panels 
with  regard  to  matters  in  the  Basic  Law  which 
fall  within  their  areas  of  expertise;   and 
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(e)   discuss  and  consider  any  other  matters  relevant 
to  the  furtherance  of  the  objectives  of  the 
Panel . 

1.2  Like  other  OMELCO  Standing  Panels,  the  Constitutional 
Development  Panel  is  appointed  by  and  reports  to  the  OMELCO 
In-house  which  comprises  all  non-government  Members  of  the 
Executive  Council  and  Legislative  Council.   Neither  the 
In-house  nor  its  Panels  form  part  of  the  Hong  Kong 
Administration. 

Composition  of  Panel 

1.3  As  at  1.8.88,  the  Panel  has  a  total  of  27  members. 
The  composition  of  the  Panel  is  shown  in  Appendix  A. 

The  Panel's  Discussion  on  the  Draft  Basic  Law 

1.4  Since  the  publication  of  the  draft  Basic  Law  on 

29  April  1988,  the  Panel  decided  at  its  meeting  on  4  May  1988 
to  study  the  draft  in  a  comprehensive  and  systematic  manner  and 
had  held  a  total  of  19  meetings  from  14  May  to  10  August  1988. 
The  dates  of  the  meetings  are  at  Appendix  B. 

1.5  At  the  LegCo  sitting  of  13  and  14  July  1988,  a  debate 
was  held  on  the  motion  "That  this  Council  takes  note  of  'The 
draft  Basic  Law  of  the  Hong  Kong  Special  Administrative  Region 
of  The  People's  Republic  of  China  (for  Solicitation  of 
Opinions)'  and  urges  the  people  of  Hong  Kong  to  study  the  draft 
and  to  express  their  views  on  it."  moved  by  Hon  Lydia  DUNN;  a 
total  of  28  Members,  including  those  of  the  Panel,  spoke  on  the 
mot  ion . 

1.6  In  order  to  facilitate  discussion,  the  chapters  in 
the  draft  were  grouped  under  five  major  topics  as  follows  : 
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Topic 


Chapters  in 
the  draft  Basic  Law 


Relationship  between  the     Chapters  I,  II,  VII,  IX, 

Central  Authorities  and     X  (Article  172) 

HKSAR 


Political  structure 


Chapters  IV,  X  (Article 
171 )  ;  Annexes  1,2,  3 


Fundamental  rights  and 
duties  of  residents 


Chapter  III 


Economy 


Chapter  V 


Education,  science, 
culture,  sports, 
religion,  labour  and 
social  services 


Chapters  VI  and 

VIII  (Flag  and  emblem) 


Other  OMELCO  Standing  Panels  were  also  invited  to  discuss  the 
draft  Basic  Law  and  then  join  the  Panel  for  discussion  on  those 
subjects  which  fell  within  their  areas  of  interest  or  expertise 

1.7       The  Panel  studied  the  draft  article  by  article  and 
with  reference  to  the  Joint  Declaration.   It  also  took  regard 
of,  wherever  appropriate,  public  comments,  media  response  and 
press  commentaries  on  the  draft  Basic  Law. 

Structure  of  the  Report 


1.8       Chapter  2  outlines  briefly  the  background  leading  to 
the  drafting  of  the  Basic  Law.   Chapter  3  details  the  major 
considerations  of  the  Panel  in  studying  the  draft.   Chapters  4 
to  8  set  out  the  views  of  the  Panel  on  the  five  major  topics. 
The  Panel  had  studied  the  whole  draft  article  by  article  and, 
where  time  permitted,  topics  of  particular  interest  to  Members 


were  given  special  attention  and  relevant  articles  from  various 
chapters  were  examined  together  whenever  necessary.   However, 
in  the  interest  of  brevity  it  is  considered  appropriate  to 
highlight  in  the  report  matters  of  major  importance  and  areas 
of  agreement. 

1.9       Chapter  9  attempts  to  list  out  one  by  one  those 
articles  the  drafting  of  which  require  improvements.   These 
articles  are  those  the  interpretation  of  which  is  open  to 
doubt,  or  are  not  enforceable  or  justiciable  legally.   In  some 
cases,  suggestions  are  also  made  as  to  how  they  might  be 
improved. 
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Chapter  2 
Background 


2.1       The  Joint  Declaration  (JD)  of  the  Government  of  the 
People's  Republic  of  China  (PRC)  and  the  Government  of  the 
United  Kingdom  of  Great  Britain  and  North  Ireland  on  the 
Question  of  Hong  Kong  was  initialled  on  26  September  1984, 
signed  on  19  December  1984,  and  ratified  on  27  May  1985. 

2  .2       In  Annex  I  to  the  JD,  it  was  stated  that  "the 
National  People's  Congress  of  the  People's  Republic  of  China 
shall  enact  and  promulgate  a  Basic  Law  of  the  Hong  Kong  Special 
Administrative  Region  of  the  People's  Republic  of  China 
(hereinafter  referred  to  as  the  Basic  Law)  in  accordance  with 
the  Constitution  of  the  People's  Republic  of  China,  stipulating 
that  after  the  establishment  of  the  Hong  Kong  Special 
Administrative  Region  the  socialist  system  and  socialist 
policies  shall  not  be  practised  in  the  Hong  Kong  Special 
Administrative  Region  and  that  Hong  Kong's  previous  capitalist 
system  and  life  style  shall  remain  unchanged  for  50  years."   In 
the  same  annex,  it  was  also  stated  that  the  Hong  Kong  Special 
Administrative  Region  (HKSAR)  "shall  be  directly  under  the 
authority  of  the  Central  People's  Government  of  the  People's 
Republic  of  China  and  shall  enjoy  a  high  degree  of  autonomy. 
Except  for  foreign  and  defence  affairs  which  are  the 
responsibilities  of  the  Central  People's  Government,  the  Hong 
Kong  Special  Administrative  Region  shall  be  vested  with 
executive,  legislative  and  independent  judicial  power, 
including  that  of  final  adjudication." 

2.3       To  prepare  for  the  Basic  Law,  the  Drafting  Committee 
for  the  Basic  Law  (BLDC)  was  established  on  10  April  1985.   The 
BLDC  is  composed  of  members  from  both  Hong  Kong  and  Mainland 
China . 


2.4  The  Consultative  Committee  for  the  Basic  Law  (BLCC) 
was  set  up  in  Hong  Kong  on  18  December  1985.   The  functions  of 
the  BLCC  are,  among  others,  to  collect  extensively  various 
views  and  suggestions  concerning  the  Basic  Law  from  different 
sectors  of  the  Hong  Kong  community  and  reflect  them  to  the  BLDC. 

2.5  On  29  April  1988,  the  "Draft  Basic  Law  of  the  Hong 
Kong  Special  Administrative  Region  of  the  People's  Republic  of 
China  (for  Solicitation  of  Opinions)"  was  published  by  the  BLDC 
for  public  consultation  for  a  period  of  five  months  from  May  to 
September  1988. 


Chapter  3 
General  Considerations 


3.1  The  Panel  was  aware  that  the  present  draft  Basic  Law 
was  published  after  more  than  two  years  of  hard  work  on  the 
part  of  the  Drafting  Committee  for  the  Basic  Law,  which  had 
produced  a  comprehensive  document  for  consultation.   Members 
welcomed  that  China  had  from  the  beginning  involved  Hong  Kong 
people  in  the  drafting  process,  widely  promulgated  the  text  of 
the  draft  and  formally  inviting  public  comments  on  it,  and  felt 
that  the  community  should  actively  participate  in  the 
consultation  exercise  in  order  to  assist  in  devising  for  the 
Hong  Kong  Special  Administrative  Region  the  most  appropriate 
constitutional  framework.   The  Panel's  intention  was  to 
contribute  to  this  process. 

3.2  In  studying  the  draft  Basic  Law,  the  Panel  gave 
particular  regard  to  three  considerations. 

3.3  First,  ensuring  consistency  with  the  Sino-British 
Joint  Declaration.   Members  felt  that  it  was  fundamental  that 
the  Basic  Law  should  adhere  to  both  the  letter  and  the  spirit 
of  the  JD,  including  in  particular  : 

-  "one  country,  two  systems", 

-  "Hong  Kong  people  ruling  Hong  Kong", 

-  "a  high  degree  of  autonomy", 

-  a  government  "accountable  to  the  legislature"  to  be 
"constituted  by  elections",   and 


-  preservation  of  the  existing  "capitalist  system" 
with  its  attendant  legal,  social  and  economic 
systems . 

3.4  Second,  ensuring  the  enforceability  and 
justiciability  of  the  provisions  in  the  Basic  Law.   Members 
were  concerned  as  to  whether  or  not  particular  articles  were  at 
all  necessary  and,  if  so,  whether  or  not  the  drafting  was  such 
that  they  were  legally  enforceable  or  justiciable  or  at  least 
the  interpretation  was  clear  and  not  subject  to  doubt.   Members 
were  also  concerned  whether  or  not  such  articles  would  give  the 
future  executive  and/or  legislative  authorities  too  wide  a 
power.   Members  were  of  the  view  that  the  Basic  Law  should  be 
about  principles  and  not  policies.   The  Basic  Law,  as  the 
"constitution"  of  the  HKSAR,  should  only  aim  at  faithfully 
implementing  the  promises  of  the  JD.   Policies  should 
preferably  be  decided  by  the  future  SAR  government  in  the  light 
of  unfolding  circumstances. 

3.5  Third,  reflecting  an  evolutionary  approach.   Members 
felt  that  evolution  was  the  consensus  in  Hong  Kong  and  were 
concerned  that  some  of  the  provisions  in  the  new  "constitution" 
might  bring  about  certain  undesirable  consequences.   The 
consideration  was  two-fold.   First,  were  provisions  in  the 
Basic  Law  such  that  in  our  efforts  to  evolve  towards  1997,  some 
if  not  all  of  the  beneficial  elements  in  our  existing  system 
would  be  foregone,  or  were  they  such  that  our  existing  system 
would  be  effectively  frozen  for  the  whole  duration  of 
transition  up  to  1997?   Second,  would  the  provisions  also 
effectively  hinder  further  evolution  of  Hong  Kong  in  the  years 
beyond  1997? 
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Chapter  4 
Central  Author  it ies/HKSAR  Relationship 


4.1  In  studying  the  relationship  between  central 
authorities  and  the  HKSAR,  special  attention  was  paid  to  the 
Preamble,  Chapters  I,  II,  VII,  IX  and  X  (Article  171).   The 
primary  consideration  was  whether  or  not  the  spirit  of  the 
Joint  Declaration,  which  is  that  of  "one  country,  two  systems" 
and  "a  high  degree  of  autonomy",  had  been  reflected  adequately 
in  the  provisions  of  the  Basic  Law.   It  was  felt  that  in  order 
to  materialize  the  idea  of  "Hong  Kong  people  ruling  Hong  Kong", 
sufficient  power  would  need  to  be  conferred  on  the  HKSAR 
government.   The  HKSAR  government  and  the  Hong  Kong  judiciary 
must  be  trusted  to  exercise  their  power  responsibly.   The  Basic 
Law  would  be  found  wanting  if  it  did  not  fulfil  this 
fundamental  spirit  of  the  Sino-British  accord. 

Legal  Effect  of  Preamble  and  Other  Attachments 

4.2  There  was  doubt  as  to  whether  the  Preamble  had  the 
same  legal  status  as  the  rest  of  the  articles  in  the  Basic 
Law.   The  Panel  generally  agreed  that  the  Preamble  should  have 
legal  effect.   There  was  a  suggestion  that  a  reference  should 
be  inserted  somewhere  either  in  Chapter  IX  or  X  to  the  effect 
that  the  Basic  Law  included  the  Preamble,  annexes  and  any  maps 
attached . 

Boundaries  and  Status  of  the  HKSAR 

4.3  Members  were  of  the  view  that  administrative 
boundaries  of  the  Region  should  be  part  of  the  Basic  Law  and 
considered  that  a  provision  should  be  inserted  in  Chapter  I 
preferably  in  or  after  Article  1  referring  to  a  map  showing  the 
boundaries  and  that  the  map  had  legal  effect.   Members  were 
satisfied  with  Article  1  which  made  the  Region  an  inalienable 
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part  of  China,  but  considered  that  the  formulation  of  "comes 
directly  under  the  Central  People's  Government"  in  Article  11 
required  clarification  and  that  Article  21  which  appeared  to  be 
inter-related  should  be  appropriately  redrafted  to  simply  state 
that  "the  departments  and  provinces,  etc  of  the  Central 
People's  Government  shall  not  interfere  in  the  affairs  of  the 
Hong  Kong  Special  Administrative  Region." 

Relationship  between  PRC  Constitution  and  Basic  Law 

4.4  Article  10  was  examined  in  the  context  of  the 
relationship  between  the  constitution  of  the  PRC  and  the  Basic 
Law.   Members  noted  that  the  present  provision  in  the  second 
paragraph  that  "no  law  enacted  by  the  legislature  of  the  HKSAR 
shall  contravene  this  law"  was  different  from  the  provision  in 
Annex  I  to  the  JD  which  read  "laws  enacted  by  the  legislature 
which  are  in  accordance  with  the  Basic  Law  and  legal  procedures 
shall  be  regarded  as  valid."   Members  considered  consistency 
with  the  JD  to  be  necessary. 

4.5  Members  felt  that  whilst  HKSAR  residents  would  be 
bound  by  local  laws,  they  should  not  be  subject  to  national 
laws  which  did  not  form  part  of  the  law  applicable  in  the  HKSAR, 

Substantive  Areas  of  Powers  of  the  HKSAR 

4.6  Members  took  note  that  Article  2  as  drafted  could  be 
construed  to  be  inconsistent  with  the  Joint  Declaration  which 
stipulated  that  the  "region  will  enjoy  a  high  degree  of 
autonomy,  except  in  foreign  and  defence  affairs  which  are  the 
responsibilities  of  the  Central  People's  Government."   Members 
considered  that  there  was  a  major  difference  between  the 
formulation  as  drafted  in  Article  15  which  vested  the  HKSAR 
with  a  long  list  of  substantive  areas  of  executive  power  and 
the  formulation  of  authorizing  the  Region  to  deal  with  all 
matters  except  foreign  affairs  and  defence.   Members  felt  that 
this  should  be  taken  as  a  problem  of  formulation  rather  than 
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one  of  sovereignty  and  therefore  considered  that  the  two 
articles  should  be  redrafted  to  the  effect  that  power  over  all 
substantive  policy  areas  would  be  delegated  to  the  HKSAR  except 
those  areas  specified  for  exclusion,  i.e.  foreign  affairs  and 
defence.   This  would  be  in  line  with  both  the  spirit  and  letter 
of  the  JD.   With  the  redrafting,  Article  19  could  be  deleted. 

Types  of  Powers  of  the  HKSAR 

4.7  Members  generally  welcomed  the  provision  in  the 
latter  half  of  Article  2  in  Chapter  I  that  the  region  was  "to 
enjoy  executive,  legislative  and  independent  judicial  power, 
including  that  of  final  adjudication",  but  noted  that  other 
provisions  in  the  draft  Basic  Law,  notably  Articles  16,  17  and 
18  in  Chapter  II  and  Article  169  in  Chapter  IX  might  be 
construed  as  derogating  from  the  said  provision  in  Article  2 
which  was  consistent  with  the  JD.   These  articles  were  examined 
by  Members  first  separately  then  conjointly.   Members  accepted 
that  some  constitutional  authority  must  lie  with  the  Central 
People's  Government  (CPG),  but  felt  that  such  authority  should 
be  strictly  consistent  with  the  terms  of  the  JD. 

4.8  On  Article  17  which  had  to  do  with  legislative  power, 
Members  welcomed  the  provision  in  paragraph  1  which  listed  the 
3  sources  of  law  for  the  Region,  i.e.  the  Basic  Law,  the  laws 
previously  in  force  in  Hong  Kong,  and  the  laws  enacted  by  the 
legislature  of  the  Special  Administrative  Region.   Members 
agreed  that  defence  and  foreign  affairs  fell  outside  the 
Region's  substantive  areas  of  powers,  but  were  of  the  view  that 
any  laws  enacted  by  the  National  People's  Congress  (NPC)  or  its 
Standing  Committee  in  such  areas,  if  required  application 
locally,  should  not  be  decreed  by  the  State  Council  for  local 
application  or  be  promulgated  locally  on  the  directives  of  the 
State  Council  but  should  be  legislated  by  the  legislature  of 
the  HKSAR  on  such  directives.   Members  were  concerned  that 
decrees  or  promulgation  might  constitute  a  fourth  source  of 
law,  thus  deviating  from  the  JD.   Members  were  wary  of  the 
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phrase  "other  laws  which  give  expression  to  national  unity  and 
territorial  integrity"  but  noted  that  this  was  qualified  by  the 
phrase  "and  which,  in  accordance  with  the  provisions  of  this 
law,  are  outside  the  limits  of  the  high  degree  of  autonomy". 
Members  were  of  the  view  that  although  there  was  a  need  for 
such  laws  to  apply  locally,  they  should  be  legislated  by  the 
legislature  of  the  HKSAR  or  incorporated  into  the  Basic  Law 
probably  as  an  annex. 

4.9  On  Article  18,  which  had  to  do  with  judicial  power, 
Members  welcomed  paragraphs  1  and  2  which  empowered  the  Region 
with  independent  judicial  power  including  that  of  final 
adjudication  in  that  courts  in  the  Region  would  have 
jurisdiction  over  all  cases  in  the  Region  except  as  restricted 
by  Hong  Kong's  previous  system.   Members  found  the  concept  of 
"executive  acts  of  the  Central  People's  Government"  to  be  of 
concern  and  were  of  the  view  that  the  existing  system  whereby 
the  Government  both  local  (Hong  Kong)  and  central  (Britain) 
could  be  sued  on  all  matters  including  defence  and  foreign 
affairs,  should  be  maintained.   Members  considered  that  the 
existing  system  of  the  courts  determining  whether  or  not  "acts 
of  state"  or  "facts  of  state"  were  involved  and  ordering 
appropriate  action,  was  sufficient. 

Power  of  Interpretation  and  Amendment  of  the  Basic  Law 

4.10  On  Articles  16  and  169  which  related  to  the  power  of 
interpretation  of  the  Basic  Law,  Members  appreciated  that  under 
Article  67  of  the  Constitution  of  the  People's  Republic  of 
China,  "to  interpret  statutes"  (and  the  Basic  Law  was  a 
statute)  was  one  of  the  functions  and  powers  of  the  Standing 
Committee  of  the  NPC.   It  was  not  clear  whether  this  should  be 
classified  as  a  legislative  power  or  a  judicial  power  as  this 
mechanism  of  legislative  interpretation  of  the  constitution  in 
the  wake  of  court  cases  or  in  determination  as  to  the 
"constitutionality"  of  subservient  laws  and  governmental  acts 
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was  totally  alien  to  Hong  Kong  or  any  country  in  the  capitalist 
world,  although  common-place  in  non-capitalist  countries. 

4.11  Members  were  of  the  view  that  this  power  of 
interpretation  should  be  delegated  to  the  courts  of  the  HKSAR. 
At  the  very  least,  Members  considered  that  the  courts  of  the 
Region  should  be  empowered  to  interpret  all  the  provisions  in 
the  Basic  Law  without  prejudicing  the  power  of  interpretation 
of  the  Standing  Committee  of  the  NPC  on  matters  which  fell 
outside  the  limits  of  the  Region's  high  degree  of  autonomy. 
Interpretations  so  made  by  the  Standing  Committee  would  be 
binding  on  the  courts,  but  cases  under  adjudication  and 
judgments  previously  rendered  should  not  be  affected.   It  would 
appear  that  with  the  adoption  of  either  solution,  paragraph  3 
of  Article  16  was  redundant. 

4.12  On  the  question  of  amending  the  Basic  Law,  Members 
agreed  that  the  power  belonged  to  the  NPC,  but  that  the 
initiative  to  propose  amendments  should  be  restricted  to  the 
Standing  Committee  of  the  NPC  and  to  the  HKSAR's  Chief 
Executive  and  legislature.   Article  170  should  therefore  be 
appropriately  redrafted  to  the  effect  that  should  the  Standing 
Committee  wish  to  propose  an  amendment,  the  Basic  Law  Committee 
and  the  HKSAR's  Chief  Executive  and  legislature  should  be 
consulted,  and  that  should  the  Region's  Chief  Executive  and 
legislature  propose  an  amendment,  the  Standing  Committee  should 
consult  the  Basic  Law  Committee. 

Deputies  of  HKSAR  to  NPC 

4.13  In  connection  with  Article  170,  Members  felt  that  in 
the  process  of  consultation  among  the  three  parties,  i.e.  the 
Standing  Committee  of  NPC,  the  Basic  Law  Committee  and  the 
HKSAR,  the  consent  of  the  deputies  to  the  NPC  from  HKSAR  should 
not  be  a  formal  requirement.   Most  Members  tended  to  support 
the  idea  that  residence  requirements  in  line  with  those 
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governing  other  elections  in  the  HKSAR  ought  to  be  made  in 
Article  20  to  apply  to  the  election  of  deputies  of  HKSAR  to 
NPC.   Members  were  also  of  the  opinion  that  deputies  from  the 
Region  to  the  NPC  should  not  develop  into  an  organ  of  power  in 
the  HKSAR. 

Basic  Law  Committee 

4.14  With  regard  to  the  Basic  Law  Committee  which  had  a 
role  to  play  in  relation  to  Articles  16,  17,  169  and  170, 
Members  generally  agreed  that,  if  such  a  corrmittee  was  to  be 
formed,  there  should  be  provision  in  the  Basic  Law  for  it. 
There  was  a  suggestion  that  provision  for  the  Committee  could 
be  set  out  in  an  annex  to  the  Basic  Law. 

Members  of  the  Garrison 

4.15  In  relation  to  the  provision  in  Article  13  that 
"apart  from  abiding  by  nation-wide  laws,  members  of  the 
garrison  shall  also  abide  by  the  laws  of  the  HKSAR",  Members 
suggested  that  the  reference  to  .members  of  the  garrison  having 
to  abide  by  nation-wide  laws  could  be  deleted  as  such  matters 
should  not  be  a  concern  of  the  HKSAR.   Another  alternative 
suggestion  was  to  switch  the  order  of  the  two  sentences  to  give 
more  prominence  to  the  provision  that  members  of  the  garrison 
should  obey  local  laws. 

4.16  Members  considered  that  clarification  as  to  when  and 
how  a  member  of  the  garrison  was  subject  to  the  laws  of  the 
HKSAR  and  should  be  brought  to  a  court  of  law  (Chinese  court  or 
local  court)  was  required.   The  draft  Basic  Law  was  silent  on 
this  matter. 

External  Affairs 

4.17  Members  noted  that  Article  164  authorized  the 
establishment  of  official  or  semi-official  missions  to  deal 
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with  economic  and  trade  matters.   Members  suggested  that  the 
said  Article  should  be  amended  to  allow  such  missions  to  deal 
with  other  external  affairs  authorized  by  the  CFG. 
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Chapter  5 


Political  Structure 


5.1  This  lengthiest  part  of  the  Basic  Law,  which 
comprised  a  total  of  61  articles  in  Chapter  IV  and  Annexes  I 
and  II  which  gave  substance  to  Articles  45  (selecting  the  Chief 
Executive)  and  67  (constituting  the  legislature)  respectively, 
was  studied  by  Members  in  two  stages.   Members  first  carefully 
went  through  the  text  article  by  article,  then  considered  them 
and  the  annexes  in  their  totality  as  Hong  Kong's  new 
constitution.   The  Panel  also  took  the  opportunity  to  examine 
Article  171  in  Chapter  X  and  Annex  III  in  connection  with  the 
question  of  the  first  government  of  the  HKSAR. 

Executive-Legislature  Relationship 

5.2  With  regard  to  Sections  1,  2  and  3  of  Chapter  IV 
which  dealt  with  the  Chief  Executive,  the  executive  authorities 
and  the  legislature  respectively,  Members  found  most  of  the 
articles  to  be  inter-related  and  dependent  upon  an  overall 
model  of  executive-legislature  relationship.   Members  noted 
that  there  was  in  the  JD  a  skeleton  provision  which  pointed  the 
way  to  the  future  system.   Title  I,  Annex  I  of  the  JD  provided, 
inter  alia,  for  : 

-  the  Chief  Executive  to  be  selected  by  election  or 
through  consultations  held  locally  and  appointed  by 
the  CPG, 

-  principal  officials  to  be  nominated  by  the  Chief 
Executive  and  appointed  by  the  CPG, 

-  the  legislature  to  be  constituted  by  elections,  and 
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-  executive  authorities  to  be  accountable  to  the 
legislature . 

5.3  Members  favoured  retaining  the  existing  system  of 
executive-legislature  relationship  but  were  aware  that  the 
selection  through  election  or  consultation  of  the  Chief 
Executive  and  the  election  of  the  legislature  would  usher  in 
circumstances  very  different  from  those  obtaining  at  present. 
Members  were  also  aware  that  the  existing  established 
constitutional  conventions  in  Hong  Kong  were  such  that  our 
system  was  in  important  ways  different  from  the  text  of  our 
present  written  constitution  in  the  Letters  Patent  and  Royal 
Instructions.   For  example,  no  recent  Governor  had  ever  refused 
his  assent  to  bills  passed  by  the  Legislative  Council. 

5.4  Members  took  note  that  there  were  two  main  types  of 
executive-legislature  relationship.   One  was  the  "parliamentary 
executive"  which  featured  executive  responsibility  or 
accountability  to  the  legislature  in  that  executive  authorities 
as  a  whole  or  individually  were  subject  to  the  criterion  of 
majority  support  of  or  non-opposition  from  the  legislature. 

The  other  was  the  "non-parliamentary  executive"  which  featured 
checks  and  balance  on  the  part  of  each  of  the  separate  branches 
of  government  and  on  the  basis  of  meticulously  designed 
separate  domains  of  powers.   Members  also  noted  that  there  were 
variations  in  the  "parliamentary  executive"  type  insofar  as 
membership  in  the  executive  authorities  was  concerned.   The 
British  system  provided  for  all  principal  officials  called 
ministers  to  be  members  of  either  the  House  of  Lords  or  the 
House  of  Commons,  the  French  system  however  made  the  holding  of 
executive  and  legislative  mandates  incompatible,  requiring 
legislators  to  resign  their  parliamentary  seats  if  appointed 
principal  officials  (also  called  ministers);  while  other 
systems  (e.g.  Japan)  provided  for  arrangements  in  between. 
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5.5  Members  agreed  that  constitutional  changes  should 
mainly  be  based  on  the  existing  system,  and  were  inclined  to 
support  a  close  executive-legislature  relationship  such  as  by 
way  of  selecting  the  Chief  Executive  and/or  principal  officials 
from  amongst  the  legislature.   However,  Members  were  not  averse 
to  other  arrangements  of  the  "parliamentary  executive"  type. 
Members  felt  that  the  phrase  "accountable  to  the  legislature", 
in  essence,  meant  that  the  principal  officials  of  the  executive 
authorities  should  not  be  insulated  from  forces  emanating  from 
the  political  will  of  the  people  and  the  legislature  and  should 
continue  to  hold  office  when  they  enjoyed  majority  support  of 
the  legislature. 

Method  of  Selecting  the  Chief  Executive 

5.6  Members  agreed  that  the  various  alternatives  in  Annex 
I  could  be  reduced  to  whether  they  favoured  direct  election  or 
indirect  election.   Members  noted  that  theoretically  direct 
election  could  best  be  justified  on  the  principle  of  equality. 
The  person  so  selected  would  enjoy  wider  social  acceptance  and 
prestige.   Members  also  noted  that  the  theoretical 
justification  for  indirect  election  lay  in  checking  the 
excesses  of  mass  choice.   Members,  however,  recognized  that  an 
indirectly  elected  person  could  also  enjoy  popularity  and  a 
directly  elected  person  could  also  be  of  quality. 

5.7  Members  generally  agreed  that  the  selection  method 
for  the  Chief  Executive  should  be  considered  in  the  light  of  an 
executive-legislature  relationship  appropriate  to  Hong  Kong, 
and  took  note  that  better  options  could  be  found  along  the 
following  lines  : 

"The  Chief  Executive  to  be  elected  by  a  grand 
electoral  college  or  by  universal  franchise  but  more 
or  less  bound  to  appoint  a  person  to  lead  the 
executive  authorities,  who  can  command  majority 
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support  or  non-opposition  in  the  legislature  and 
accountable  to  the  legislature." 

Method  of  Constituting  the  Legislature 

5.8  Members  were  in  agreement  that  the  future  legislature 
should  be  constituted  by  mixed  forms  of  election,  but  noted 
that  the  problem,  though  akin  to,  was  much  more  complex  than 
that  obtaining  in  the  case  of  electing  the  Chief  Executive. 

For  example,  there  was  the  question  of  whether  the  franchise 
should  be  universal  or  limited  or  a  mix  of  the  two,  and  in  the 
case  of  a  limited  franchise,  whether  the  vote  should  be  given 
to  individual  persons  or  to  individual  organizations.   There 
was  also  the  question  of  whether  or  not  the  electorate  should 
be  divided  into  constituencies  each  returning  one  or  more 
seats,  and  if  divided  into  constituencies,  whether  they  should 
be  divided  on  a  geographical  or  functional  basis  or  on  the 
basis  of  a  mix  of  the  two. 

5.9  Members  noted  that  a  universal  franchise  either 
coupled  with  elections  at  large  (i.e.  not  divided  into 
constituencies)  or  coupled  with  geographical  constituency 
elections  emphasized  the  equality  principle,  whilst  a  limited 
franchise  particularly  when  devised  primarily  on  a  functional 
basis  emphasized  the  principle  of  difference  in  interests. 
Members  considered  the  concept  of  a  grand  electoral  college  to 
be  a  form  of  election  on  a  limited  franchise  with  elements  of 
both  geographical  and  functional  representation  leaning  towards 
one  or  the  other  depending  on  the  mix  in  the  college. 

5.10  Members  generally  felt  that  short  cf  a  bicameral 
legislature  (i.e.  with  an  upper  house  and  a  lower  house)  in 
which  case  the  lower  house  could  be  constituted  largely  on  the 
basis  of  a  universal  franchise  and  the  upper  largely  on  a 
limited  franchise,  the  future  legislature,  if  it  was  to  be 
unicameral  (i.e.  only  one  house),  ought  to  comprise  at  least 
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initially  a  mix  of  members  in  line  with  the  principle  of 
evolution.   Members  were  open-minded  regarding  what  percentages 
should  be  allocated  to  the  various  modes. 

Alternative  Ways  of  Stipulating  Selection/Election  Methods 

5.11      Members  noted  that  there  were  three  possible  ways  of 
stipulating  in  the  Basic  Law  the  selection/election  methods  for 
the  Chief  Executive  and  the  legislature  as  follows  : 

(a)  in  the  main  text  of  the  Basic  Law; 

(b)  in  Annexes  to  the  Basic  Law;   or 

(c)  to  be  left  to  local  legislation,  somewhat 
similar  to  the  existing  arrangement  as  between 
Letters  Patent/Royal  Instructions  and  local 
electoral  laws  regarding  the  composition  of  the 
Legislative  Council. 

It  was  considered  that  option  (a)  was  the  proper  course  since 
the  Basic  Law,  as  a  constitution,  ought  to  contain  at  least  the 
core  provisions  governing  such  selection/election  methods 
leaving  detailed  electoral  arrangements  to  be  provided  for  in 
either  annexes  to  the  Basic  Law  or  local  laws.   However,  in  so 
doing,  flexibility  allowing  for  further  evolution  might  be 
lost.   Members  found  option  (c)  to  be  flexible  and  hence 
desirable.   However,  the  option  did  not  lend  itself  to 
providing  for  the  selection  of  the  first  government  because  of 
the  change  of  sovereignty  from  British  to  Chinese.   Members, 
therefore,  considered  that,  by  and  large,  option  (b)  as 
presently  envisaged  in  the  draft  Basic  Law  was  acceptable. 
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Formation  of  the  First  Government  and 

the  First  Legislative  Council  of  the  HKSAR 


5.12  In  considering  the  methods  for  the  formation  of  the 
first  government  and  the  first  Legislative  Council  of  the 
HKSAR,  Members  were  of  the  view  that  the  two  principles  of 
national  sovereignty  and  smooth  transition  mentioned  in  Article 
171  were  equally  important.   In  the  interest  of  stability,  the 
aim  must  be  the  least  disruption. 

5.13  Members  were  of  the  view  that  the  first  government 
ought  to  be  a  regular  government  in  contrast  to  a  provisional 
government.   This  would  be  in  the  interest  of  maintaining 
stability  and,  hence,  prosperity  in  Hong  Kong  because  a 
provisional  government  might  generate  uncertainty.   Members 
were  further  inclined  that,  in  the  interest  of  smooth 
transition  and  transfer  of  sovereignty,  the  best  alternative 
would  be  no  change  in  the  membership  of  the  Legislative  Council 
on  1  July  1997. 

5.14  Members  were  therefore  generally  in  support  of  the 
concept  of  continuity.   It  was  considered  that  since  the  Chief 
Executive  would  need  to  be  appointed  by  the  CPG  before 

1  July  1997  to  assume  office  as  from  that  date,  and  so  were  his 
principal  officials  and  judges  (presumably  most  of  whom  if  not 
all  would  be  serving  officials  or  judges),  and  the  civil 
service  would  remain  intact,  there  did  not  appear  to  be  any 
logical  reason  to  single  out  the  Legislative  Council  for 
special  treatment,  especially  when  such  treatment  was  not 
conducive  to  a  smooth  transition. 

Judicial  Organs,  District  Organizations  and  Public  Servants 

5.15  Members  were  generally  satisfied  with  the  three 
sections  on  judicial  organs,  district  organizations  and  public 
servants  which  essentially  provided  for  the  preservation  and 
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continuation  of  the  existing  system.   However,  the  following 
three  points  were  considered  worth  mentioning. 

5.16  First,  there  was  no  provision  for  extradition  or 
rendition  which  could  be  included  under  either  "judicial 
organs"  (Section  4  of  Chapter  IV)  or  "Relationship  between 
Central  Authorities  and  the  Special  Administrative  Region" 
(Chapter  II). 

5.17  Second,  Members  queried  the  term  "local  organs  of 
political  power"  in  connection  with  Article  96  which  might 
effectively  mean  that  the  two  municipal  councils  would  cease  to 
enjoy  their  present  executive  status  but  became  consultative 
bodies . 

5.18  Third,  Members  were  of  the  view  that  Commissioner 
Against  Corruption,  Director  of  Audit,  Commissioner  of 
Immigration  and  Inspector  General  of  Customs  and  Excise  should 
be  excluded  from  the  list  of  posts  reserved  for  Chinese 
nationals  in  Article  100.   In  this  connection,  Members  noted 
that  the  newly  created  office  of  Commissioner  for 
Administrative  Complaints  should  likewise  not  be  included  in 
the  list. 
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Chapter  6 
Fundamental  Rights  and  Duties  of  Residents 


6.1  Members  were  inclined  that  as  residence  and  right  of 
abode  are  matters  fundamental  to  the  Region,  a  separate  article 
should  appear  under  the  General  Principles  in  Chapter  I. 
Members  therefore  considered  that  Article  23  in  Chapter  III 
should  be  moved  to  Chapter  I.   In  so  doing,  Chapter  III  should 
primarily  be  a  chapter  on  the  civil  rights  enjoyed  by  all 
people  in  the  Region.   In  the  event  that  certain  rights  listed 
in  Chapter  III  were  to  be  restricted  to  persons  ordinarily 
resident  in  the  Region  (including  the  permanent  residents), 
they  should  be  specifically  so  mentioned. 

6.2  In  studying  this  chapter,  Members  were  primarily 
concerned  whether  the  provisions  were  consistent  with  those  set 
out  in  Title  XIII  of  Annex  I  to  the  JD.   In  this  connection, 
Members  found  some  of  the  provisions  in  and  the  drafting  of 
this  chapter  to  be  wanting.   For  example,  Article  39  as  drafted 
could  have  the  effect  of  a  general  limitations  provision  which 
could  be  used  to  justify  the  deprivation  of  the  more  basic  and 
inviolable  human  rights.   The  use  of  the  term  "unlawful" 
instead  of  "arbitrary"  in  Articles  27  and  28  cast  too  wide  a 
net  in  favour  of  executive  and  legislative  authorities  and 
provided  inadequate  safeguards  to  individual  freedoms. 
Similarly  the  insertion  of  the  phrase  "in  accordance  with  law" 
in  Articles  5,  23  and  41  would  leave  the  fundamental  rights  and 
freedoms  of  individuals  at  the  mercy  of  the  legislature. 

6.3  In  addition,  Members  noted  that  there  was  no 
provision  for  a  number  of  very  important  international  human 
rights  protections,  such  as  the  protection  against  torture  and 
other  cruel,  inhuman  or  degrading  treatment;  the  protection  of 
the  right  to  life;  provisions  for  the  protection  of  the  right 
to  a  prompt  and  fair  trial  and  the  establishment  of  a  number  of 
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human  rights  norms  which  would  make  it  less  likely  that 
individuals  would  be  detained  as  prisoners  of  conscience. 

6.4  Members  were  of  the  view  that  redrafting  was  required 
to  make  the  relevant  provisions  consistent  with  the 
International  Covenant  on  Civil  and  Political  Rights  and  the 
International  Covenant  on  Economic,  Social  and  Cultural  Rights, 
both  of  which  presently  apply  to  Hong  Kong  by  virtue  of  their 
ratification  by  the  Government  of  the  United  Kingdom,  and  to 
provide  that  at  least  the  International  Covenant  on  Civil  and 
Political  Right  was  a  part  of  the  law  of  the  HKSAR  making  it 
possible  for  the  rights  to  be  protected  both  through 
legislation  and  by  action  of  the  judicial  organs  of  the  HKSAR. 
A  further  method  was  for  the  HKSAR  to  be  permitted  by  CPG  to 
ratify  the  two  Covenants  in  order  to  ensure  that  the 
international  obligations  and  the  monitoring  procedures 
established  in  the  Covenants  remained  fully  in  force. 

Place  of  Permanent  Residence 

6.5  Members  felt  that  it  might  be  desirable  to  set  out  in 
the  Basic  Law  whether  there  were  any  particular  principles  by 
which  a  HKSAR  resident  could  establish  that  he  intended  to  take 
or  had  taken  Hong  Kong  as  his  place  of  permanent  residence. 

Rights  of  Indigenous  Inhabitants  of  "New  Territories" 

6.6  Members  felt  that  consideration  could  be  given  to 
granting  the  second  generation  of  indigenous  inhabitants  of 
"New  Territories"  permanent  resident  status  irrespective  of 
nationality  status. 

People  of  Chinese  Descent  and 
Holding  A  Foreign  Passport 

6.7  Regarding  the  question  of  whether  or  not  those  people 
who  were  of  Chinese  descent  but  holding  foreign  passports  were 
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Chinese  nationals,  Members  considered  that  it  would  not  be 
desirable  to  regard  them  as  "persons  of  Chinese  nationality". 
Members  queried  if  there  was  any  difference  between  the  two 
terms  "Chinese  nationals"  and  "persons  of  Chinese  nationality" 
in  terms  of  citizenship  status,  and  considered  that 
clarification  was  required.   Notwithstanding,  Members  felt  that 
a  person  could  always  give  up  his  foreign  citizenship  first  if 
he  was  to  be  appointed  the  Chief  Executive  or  a  principal 
official  of  the  HKSAR,  or  elected  a  deputy  of  the  HKSAR  to  the 
NPC. 

Right  to  Vote  and  Stand  for  Election 

6.8  It  was  felt  that  the  right  to  vote  and  stand  for 
election  should  be  in  accordance  with  the  provisions  of  the 
electoral  laws  in  effect  at  the  time  and  therefore  the  age 
requirement  did  not  need  to  be  specified  in  the  Basic  Law. 

Deportation 

6.9  Members  were  of  the  view  that,  to  be  consistent  with 
existing  practice,  the  Basic  Law  should  have  a  provision  that 
permanent  residents  of  the  HKSAR  enjoyed  the  right  not  to  be 
deported. 
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Chapter  7 
Economy 


7.1  In  studying  the  articles  under  this  topic,  Members 
were  concerned  whether  sufficient  flexibility  had  been  provided 
to  allow  developments  to  take  place  over  the  next  50  years  as 
Hong  Kong  continued  to  grow  and  to  respond  to  economic 
circumstances  which  could  not  be  foreseen  at  present.   It  was 
felt  that  the  Basic  Law  should  only  need  to  set  out  the 
principles  by  which  the  HKSAR  would  be  governed  for  the  next  50 
years.   Detailed  policies  should  be  left  for  the  HKSAR 
government  to  decide.   The  hands  of  future  HKSAR  governments 
should  not  be  tied  to  particular  policies  which  might  appeal 
now,  but  which  could  be  inappropriate  and  be  the  causes  of 
legal  wrangles  in  times  to  come.   Given  that  Hong  Kong's 
success  in  the  past  was  due  to  its  ability  to  adapt  quickly  to 
changes,  it  was  considered  important  to  permit  as  much 
flexibility  as  possible  for  the  HKSAR  government. 

7.2  Having  regard  to  the  above  considerations,  Members 
found  Sections  1  and  2  to  contain  a  fairly  large  number  of 
provisions  which  either  were  matters  of  policy  rather  than  law 
or  were  drafted  in  such  a  way  as  to  make  their  justiciability 
open  to  doubt  or  their  interpretation  difficult.   It  was 
suggested  that  these  articles  might  be  transferred  to  a 
separate  annex  of  policy  guidelines  attached  to  the  Basic  Law 
(please  see  Note  1).   Another  solution  would  be  for  the  Basic 
Law  to  make  a  specific  reference  to  the  Joint  Declaration 
thereby  incorporating  into  the  Basic  Law  all  policy  matters 
contained  in  the  JD  and  its  annexes.   Members  however  accepted 
that  some  of  the  articles  (e.g.  Articles  117,  118,  119,  120  and 
121)  touched  on  policy  matters  which  were  so  important  that 
they  would  need  to  be  included  in  the  main  text  of  the  Basic 
Law. 
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Using  Financial  Revenues  for  Own  Purposes 

7.3  In  relation  to  Article  104  which  provided  that  the 
"HKSAR  shall  use  its  financial  revenues  exclusively  for  its  own 
purposes,  and  they  shall  not  be  handed  over  to  the  CPG",  it  had 
been  suggested  that  the  expression  "for  its  own  purposes"  was 
not  clear.   Although  the  intention  was  clearly  to  emphasize  the 
point  that  HKSAR  revenues  should  not  be  handed  over  to  the  CPG, 
the  present  wording  might  have  the  effect  of  prohibiting  the 
use  of  revenues  for  the  purposes  of  third  parties,  e.g. 
contributions  to  Asian  Development  Bank.   To  overcome  this 
problem,  the  Panel  proposed  : 

(a)  to  replace  in  the  Chinese  version  the  comma 
after  the  word  "#f3c"  (purposes)  by  the  word 
( ffO  )  ;   and 

(b)  to  delete  the  comma  in  the  English  version. 
Budgets  and  Accounts 

7.4  Members  noted  the  absence  of  any  article  providing 
for  powers  and  procedures  over  HKSAR's  budgets  and  accounts, 
and  suggested  that  the  relevant  provision  in  Annex  I  to  the  JD 
ought  to  be  reproduced  and  inserted  in  the  Basic  Law  after 
Article  104  : 


"The  HKSAR  shall  deal  on  its  own  with  financial 
matters,  including  disposing  of  its  financial 
resources  and  drawing  up  its  budgets  and  its  final 
accounts.   The  HKSAR  shall  report  its  budgets  and 
final  accounts  to  the  Central  People's  Government  for 
the  record .  " 
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Balanced  Budget  and  Low  Taxation 

7.5  Although  Members  were  in  agreement  that  Hong  Kong's 
past  success  was  by  and  large  dependent  on  balanced  budgets  and 
low  taxation,  Members  were  generally  inclined  that  these  should 
best  be  pursued  as  policies.   In  any  event,  it  was  doubtful  if 
the  two  policies  concerned,  though  important,  could  be 
formulated  in  such  a  way  that  they  were  legally  enforceable  and 
justiciable  without  being  at  the  expense  of  flexibility. 

Issue  of  Hong  Kong  Currency 

7.6  Article  115  provided  that  "the  issue  of  Hong  Kong 
currency  shall  be  backed  up  by  a  reserve  fund  of  no  less  than 
100  per  cent  freely  convertible  foreign  currency".   Members 
felt  that,  having  regard  to  the  fact  that  the  currency  reserves 
form  the  bulk  of  the  Exchange  Fund,  the  provision  did  not  allow 
the  flexibility  which  would  in  practice  be  required  to  enable 
the  buying  and  selling  of  Hong  Kong  dollar  against  the  US 
dollar  in  order  to  stabilize  the  exchange  rate  of  the  Hong  Kong 
dollar.   Members  proposed  to  reword  this  paragraph  as  follows  : 

"The  issue  of  Hong  Kong  currency  shall  be  backed  by 
reserves  in  the  Exchange  Fund  of  no  less  than  100% 
freely  convertible  currency." 


Note  1  :  For  example,  Articles  105,  107,  109-114,  116,  122-124 
and  134. 
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Chapter  8 


Education,  Science,  Culture,  Sports, 
Religion,  Labour  and  Social  Services 


8.1  The  Panel  appreciated  that  the  intention  of  the 
provisions  in  the  draft  Basic  Law  was  to  preserve  the  existing 
systems.   However,  Members  were  of  the  view  that  this  should 
not  be  at  the  expense  of  continued  evolution  and  development. 
For  example,  on  Article  142  in  Chapter  VI,  Members  felt  that 
the  spirit  of  the  Joint  Declaration  should  be  :  (a)  that  the 
Special  Administrative  Region  would  have  its  own  education 
system  as  contrasted  to  that  in  China,  and  (b)  that  the  Region 
should  be  able  to  formulate  its  educational  policies  on  this 
basis.   Members  considered  that  Article  142  should  be  redrafted 
with  the  addition  of  the  words  "and  may  formulate  its  own 
developmental  directions".   As  in  the  case  of  Chapter  V, 
Members  found  Chapter  VI  also  to  contain  a  fairly  large  number 
of  provisions  which  either  were  matters  of  policy  rather  than 
law  or  were  drafted  in  such  a  way  as  to  make  their 
justiciability  open  to  doubt  or  their  interpretation 
difficult.   Similarly,  it  was  suggested  that  the  policy 
articles  should  be  transferred  to  a  separate  annex  attached  to 
the  Basic  Law  (please  see  Note  2).   Alternatively,  the  Basic 
Law  could  make  a  specific  reference  to  the  JD  thereby 
incorporating  into  the  Basic  Law  all  policy  matters  contained 
in  the  JD  and  its  annexes. 

Intellectual  Property 

8.2  Members  noted  that  apart  from  achievements  in  science 
and  technology  that  were  covered  by  Article  146  and  the  rights 
in  literary  and  artistic  pursuits  in  Article  147,  there  was  a 
wide  variety  of  intellectual  property,  e.g.  architectural  and 
fashion  designs,  that  should  also  be  protected  by  laws. 
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Members  proposed  to  reword  Article  147  to  read  :  "The 
government  of  the  HKSAR  shall,  on  its  own,  formulate  policies 
on  culture  and  protect  by  law  the  achievements  and  the 
legitimate  rights  and  interests  of  authors  in  their  literary, 
artistic  and  other  pursuits". 

Assessing  and  Accrediting  Professional  Qualifications 

8.3  Members  noted  that  the  second  paragraph  of  Article 
150  which  reads  :  "persons  with  professional  qualifications  or 
qualifications  for  professional  practice  obtained  prior  to  the 
establishment  of  the  HKSAR  may  retain  their  previous 
qualifications"  might,  as  drafted,  limit  the  professional 
bodies'  ability  to  take  disciplinary  action  against  their 
members  by  suspending  or  revoking  their  membership.   Members 
were  given  to  understand  that  a  number  of  professional  bodies 
were  studying  this  issue  and  were  prepared  to  defer  to  their 
expert  opinions. 

Non-governmental  Organizations 

8.4  Members  noted  that  the  health  and  labour  sectors  had 
been  left  out  from  Article  156  but  included  in  Article  157. 
Members  were  inclined  that  the  sectors  to  be  included  in 
Article  156  and  157  should  be  consistent  and  were  of  the  view 
that  health  and  labour  should  be  included  in  Article  156. 

8.5  Members  felt  that  Article  157  in  Chapter  VI  could  be 
amended  by  adding  the  words  "or  'Hong  Kong'"  after  "Hong  Kong, 
China"  in  order  to  allow  more  flexibility  for  private  bodies 
participating  in  external  activities  such  as  joining 
international  bodies  or  attending  international  conferences. 
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Regional  Flag  and  Regional  Emblem 

8.6       Members  had  no  specific  views  on  either  the  regional 
flag  or  the  regional  emblem  aside  from  a  suggestion  that 
Chapter  VIII,  which  accommodated  provisions  for  the  flag  and 
the  emblem,  could  also  accommodate  a  reference  to  the  regional 
map  showing  the  boundaries  of  the  HKSAR  should  it  be  considered 
inappropriate  to  do  so  in  Chapter  I.   Alternatively,  all  these 
could  be  placed  in  Chapter  I,  thus  obviating  the  heed  for 
Chapter  VIII. 


Note  2  :  For  example,  Articles  145  and  147 
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Chapter  9 
Articles  Requiring  Drafting  Improvements 


9.1  During  the  course  of  examining  the  draft  Basic  Law, 
Members  encountered  a  number  of  articles  the  drafting  of  which 
required  improvement  because  their  interpretation  was  open  to 
doubt,  or  the  provisions  were  not  enforceable  or  justiciable 
legally. 

9.2  It  had  been  suggested  that,  to  counter  the  first 
problem,  a  definition  article  should  be  added  at  the  beginning 
of  the  Basic  Law  to  spell  out  explicitly  the  meaning  of  such 
terms  as  "in  accordance  with  laws",  "Central  People's 
Government",  and  "other  members  of  the  judiciary",  etc,  and 
words  like  "previous",  "existing",  etc. 

9.3  Second,  it  was  proposed  that  those  provisions  which 
were  not  justiciable  or  enforceable  should  on  the  basis  of 
their  importance  to  the  Basic  Law  be  redrafted,  moved  to  a 
policy  guidelines  annex,  or  deleted  altogether. 

9.4  Specific  comments  on  articles  with  drafting  problems 
which  individual  Members  identified  included  : 

Article  11         Clarification  is  necessary  on  the 

exact  meaning  of  the  term  "coming 
directly  under".   The  specific 
organization  referred  to  by  the 
term  "Central  People's  Government' 
should  also  be  spelt  out. 

Article  12         It  is  unclear  whether  the  terms 

"external  affairs"  and  "foreign 
affairs"  have  different  meanings. 
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Article  13 
Third  Paragraph 


The  word  "shall  (,!§)"  in  the 
Chinese  text  should  be  changed  to 
"must  (M)n. 


Article  17 
Third  Paragraph 


The  clause  "laws  which  give 
expression  to  national  unity"  is 
too  vague. 


Article  18 
Third  Paragraph 


The  term  "executive  acts  of  the 
CPG"  is  too  vague. 


Article  21 
Third  Paragraph 


The  word  "fg"  in  the  Chinese  text 
should  be  changed  to  "M"    but  the 
word  "shall"  in  the  English  text 
should  be  retained. 


Article  22 


This  article  needs  redrafting  as 
the  intention  is  to  empower  the 
HKSAR  to  legislate  its  own  laws  in 
the  areas  of  national  unity  and 
subversion . 


Article  23 
Second  Paragraph 


The  term  "persons  of  Chinese 
nationality"  is  unclear  as  to 
whether  it  means  somebody  holding 
a  Chinese  passport  or  of  Chinese 
descent.   It  is  also  not  clear 
whether  the  two  terms  "persons  of 
Chinese  nationality"  and  "Chinese 
nationals"  are  the  same. 


Article  26 


It  is  unclear  whether,  as  drafted, 
those  freedoms  not  included  in 
this  article  will  not  be  enjoyed 
by  the  people  of  the  HKSAR  as  a 
right . 
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Articles  27  and 
28 


The  word  "unlawful"  should  be 
changed  to  "arbitrary". 


Article  38 


This  article  needs  to  be  redrafted 
with  a  view  to  reflecting  more 
accurately  the  provisions  of  the 
JD  in  respect  of  the  application 
of  the  two  International  Covenants 
in  the  HKSAR. 


Article  39 


As  drafted,  the  article  seems  to 
provide  a  general  restriction  on 
fundamental  rights  and  freedoms 
and  this  may  weaken  the  protection 
of  all  the  rights  listed  in 
Chapter  III. 


Article  43 


The  meaning  of  the  term 
"accountable"  in  this  and  other 
articles  needs  clarification. 


Article  45 
First  Paragraph 


Clarification  is  necessary  as  to 

(a)  when  the  Chief  Executive 
should  be  selected  by  election  and 
when  through  consultations  and, 

(b)  the  actual  procedures  to 
follow  if  he  is  to  be  selected 
through  consultations. 


Article  47 
First  Paragraph 


This  provision  is  not  justiciable. 


Article  49 


The  definition  of  the  term  "the 
overall  interest  of  the  HKSAR"  is 
unclear . 
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Article  50         The  definition  of  the  term  "other 

important  bills"  is  unclear. 

Article  51         The  article  should  be  written  in  a 

more  specific  way  to  limit  the 
period  and  the  amount  of  money  the 
executive  is  empowered  to  approve. 

The  meaning  of  the  phrase 
"according  to  the  level  of  the 
previous  fiscal  year's 
expenditure"  is  unclear  as  to 
whether  or  not  it  refers  only  to 
the  recurrent  expenditure  of  the 
corresponding  period  in  the 
previous  year. 

Article  52         It  should  be  clarified  as  to  who 

will  decide  whether  the  Chief 
Executive  has  lost  his  ability  to 
discharge  the  function  of  his 
office  in  accordance  with 
sub-section  ( 1 ) . 

Article  65         The  terms  "i*  "  and  "$k%t"    can  be 

deleted  without  affecting  the 
provision . 

Article  67         Since  reference  to  "a 
First  Paragraph     combination  of  direct  and 

indirect"  elections  may  restrict 
future  development  of  the  election 
system,  these  words  should  be 
taken  away. 
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Third  Paragraph 


The  term  "gradual  and  orderly 
progress"  is  rather  vague  and 
should  be  deleted.   The  term 
"actual  situation"  may  also  be 
deleted  since  it  is  unnecessary 


Article  72 (3 


This  item  should  be  further 
elaborated. 


Article  78 


There  are  two  different  concepts 
in  this  article  : 


(a)  the  internal  discipline  of  the 
Council;  and 

(b)  disqualification  of  Members. 

Consideration  should  be  given  to 
whether  it  should  be  split  into 
two  different  articles. 


Article  78(6) 


The  term  "misbehaviour"  is  unclear 
and  may  be  subject  to  wide 
interpretation. 


Article  86 


It  is  desirable  to  have  the  words 
"If"  added  before  "  IfC  IU  fa  ft  f  lj" . 


Article  87 


For  the  sake  of  clarity,  the 
phrase  "U.W.&  £cJ^±"should  read 


Article  88 


The  article  may  be  re-written  into 
three  separate  paragraphs:  the 
first  one  to  set  out  the  general 
principle  of  how  a  judge  can  be 
removed;  the  second  and  the  third 
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paragraphs  to  specify  respectively 
how  the  rules  will  apply  to  judges 
of  the  Court  of  Final  Appeal  and 
the  rest  of  the  judges. 

Article  90         The  exact  reference  of  the  term 

nM  #  "  is  not  clear. 

Article  96         The  meaning  of  "local  organs  of 

political  power"  is  unclear. 

Article  98         This  provision  is  non- just iciable . 
Second  Paragraph 

Article  99         The  word  "before"  is  not  clear 

legally.   Enforcement  of  this 
article  may  therefore  be 
problematic . 

Article  103        The  provision  for  Members  of  the 

executive  and  the  legislature  and 
judges  of  all  courts  should  be 
taken  out  of  this  section  and  put 
in  other  relevant  sections. 

Article  152        It  is  proposed  that  the  words  "and 
First  Sentence     develop"  should  be  added  after  the 

word  "maintain"  and  the  words 
"such  as"  should  be  replaced  by 
" including" . 

Articles  153  and    The  words  "in  the  light  of  the 
155  economic  conditions  and  social 

needs"  in  Article  153  and  the 
words  "in  the  light  of  economic 
development,  social  needs  and  the 
specific  circumstances  of  labour 
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management  consultation"  in 
Article  155  are  unnecessary  and 
should  be  deleted. 


Article  169 


The  meaning  of  the  term  "final 
judgment"  is  unclear. 


Article  172 


There  seems  to  be  no  real  need  to 
have  this  article  in  at  all. 
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